PACKAGE TRAVEL
COMMON LAW AND COMMON SENSE?

Despite the intervention of a variety of regulatory regimes, “holiday” cases more often than not turn both on their facts and on a judicial assessment of whether the services and facilities provided have been supplied with reasonable skill and care and to a reasonable standard – a test all too familiar to the common law. In this regard, those charged with defending the holiday industry occasionally pause to wonder whether the points of contact between the judiciary and reality are as firm as they might be. Service providers (especially foreign ones) look on slack-jawed in amazement as British tourists succumb to one accident after another each seemingly more preposterous than the last to the extent that it has become almost impossible to insure against the behaviour of your common or garden variety “Brit” abroad. What’s more, the perception is that compensation inexorably follows. To reverse the normal mantra – where there’s a claim there must be blame.

Well, every so often the standard of reasonableness imposed by the English courts sheds a few watery rays of sunshine over the deluge. Whilst not exactly sufficient to cast a warm glow over the industry, these feeble shafts of light faintly sketch a rainbow at the end of which there is the occasional pot of gold for the holiday service provider. Consider the following.

Gallagher v Haven Leisure Ltd 

Queen's Bench Division  (10.12.03) Deputy High Court Judge Mott QC

The claimant sought damages from the proprietors of a caravan park for a knee injury. He had been walking on a grassy area between two caravans on the caravan park when he put his left foot into a hole or hollow obscured by grass and fell to the ground. There was no immediate report of a hole to the proprietors following the accident. The site was situated in what may euphemistically described as “unspoilt and undeveloped surroundings”, although there had been some landscaping and a series of roads and pathways had been provided around the site. As the caravan site was in England he brought proceedings pursuant to the Occupiers’ Liability Act 1957.

The trial judge concluded that the hole in which the claimant had placed his foot was a natural gully that was within the range of features reasonably to be expected on the site. It was unreasonable and unnecessarily burdensome to expect the proprietors to have filled in such gullies. It would also destroy a part of the character of the site. Therefore, there was no breach of the common duty of care under s 2 of the Occupiers Liability Act 1957. 

One cannot help wondering whether this conclusion was partly informed by the fact that the Claimant was a gentleman who had a history of involvement in benefit fraud and gave unprepossessing evidence about the mechanics of how the accident actually happened. When the dominoes fall they all fall in the same direction.

Purcell v Thomson Holidays Ltd.

York County Court (15.10.03) HHJ Barry

In August 1999 the claimant was on a package holiday in Greece supplied Thomsons. Half way through her holiday, whilst taking a shower, she slipped and fell, was knocked out, suffered concussion and sundry other injuries. She sued by virtue of regulation 15 of the Package Travel, Package Holidays and Package Tours Regulations 1992 on the grounds that there had been an improper performance of the holiday contract in that (1) the bath and shower were combined; (2) the bath was very narrow making it difficult to stand in; (3) the hotel had failed to provide non-slip bath mats and (4) no warning had been given about the slipperiness of the baths or the availability of a small supply of rubber mats. The defendant contended that the there was nothing wrong with the design of the bath and it was for the claimant to prove the contrary. Furthermore, there was no duty on the part of the Hotel to provide bath mats for non-disabled customers as slipping in the bath or shower was a minor hazard about which all ordinary people should be aware.

Giving judgment for the defendant the judge concluded that it was for the claimant to prove that there was something wrong with the design or structure of the bath and shower and this she had failed to do. Slipping, he concluded, is a constant danger in bathrooms and adults should be aware of it and so conduct themselves that they look after their own interests properly. Although tour operators often warn people of the sort of problems that exist in Mediterranean countries such as marble floors and marble swimming pool surrounds so that people do not slip where it is wet; they do not have to do so because adult people are expected to know of routine dangers - and one thing we all know is that we get in and out of the bath only with care. Rubber mats are sometimes provided and sometimes not, and it was not an indication of negligence neither to provide them nor to warn people before they have a bath that they might slip.

Quite why it should occur to a tourist that there was anything wrong with a combined bath and shower unit is difficult to understand. One would have thought that such units were commonplace the world over in both domestic and commercial premises. It also emerged that the Greek facilities included a bath that was wider than the baths in the hotel in which the claimant had spent the night before the trial.

Brook v Mytravel Plc
Bradford County Court (January 2004) HHJ Finnerty

The Claimant took a package holiday sold by the Defendant company to Gran Canaria. On 15 January 2002 she went on a pre-booked excursion organised via one of the Defendant’s suppliers. The excursion included the historic Ansite cave in the mountains. Access to and egress from the cave was by a mountainside path. It was rocky and uneven. On her way down the Claimant slipped on shale and loose stones and fractured her right ankle.

It was alleged that the tour operator or the operators of the excursion had been “negligent” and that there had thus been a breach of the holiday contract because: 

1. The Claimant was required to walk down a rocky path.

2. There was no proper supervision or warning.

3. There was no handrail.

4. The Defendant had not inspected the area.

The excursion had been undertaken for 7 years (literally every day). Hundreds (if not thousands) of people had enjoyed the trip without difficulty or incident. The path did not involve any hidden trap – it was as one might have expected - a mountain path with all that entails.

The claim was dismissed. In a commendably short (not to say brisk) judgment the trial judge concluded that it was not unreasonable for an excursion to include a mountain path and that there was nothing unusual about this particular mountain path deserving of special warning or precautions. The judge did not see fit to dignify the allegation that there should have been handrail with any specific comment.

However, before uncontrolled euphoria sets in there remain those decisions that will continue to mystify those in the industry who feel beleaguered and unloved.

Muncey v First Choice Holidays
Nuneaton County Court (09.03.04) DDJ Bart

This was a case where a young lad (aged 6) ran up a set of steps from the hotel swimming pool towards an indoor games room - straight into a closed glass door as a result of which he sustained horrible multiple lacerations. This is a familiar tale with an unfamiliar twist. He sued on the basis that there had been an improper performance of the holiday contract on the grounds that the hotelier and the tour operator had failed to take into account the fact that glare from the bright sunshine would mean that he might not see the warning stickers that were on the glass door into which he ran.

The claim succeeded. Warning stickers are apparently not enough and the pessimists out there will no doubt conclude that tour operators are now liable when there is bright sunshine wherever such good weather fuels the over-enthusiasm of the young tourist.

Counsel for the defendant in Muncey reports speaking with the deputy judge after the trial in the course of which he learnt that the judge considered the claimant to be a “nice young lad”. This must reflect some secret codicil in the Package Travel [Etc.] Regulations as a proper basis for a decision –but one suspects it is not an unusual basis for a decision. Perhaps one can take consolation from the case of Gallagher (above) where one infers the judge decided that the claimant was not a nice lad (young or otherwise).
Mauro Tarantini di Maggio v Lunn Poly

The fantastically named Mauro Tarantini di Maggio appeared in person at Woolwich County Court on 2nd May 2003 before Deputy District Judge Connell. On 14th September 2002 Mr. Di Maggio had missed his flight to Cairo from Heathrow, had had to buy another ticket to travel later in the day and was intent on recouping the cost of that ticket from Lunn Poly, whom he held responsible. Unfortunately, Mr di Maggio had neither a cause of action,  nor a factual or evidential basis on which to succeed.

The legal basis for the claim was not clear on the face of the Claim Form, which was not supported by a Particulars of Claim. The grounds on which Mr. Tarantini thought he could succeed did not become any clearer at the hearing either, save that his grievance seemed to arise from the fact that the service which he felt he had received was not of the same standard as that which he, a restaurant manager, would provide to the patrons of his restaurant. As a claim in contract was excluded both by the terms of the contract itself and the fact that Lunn Poly were acting as mere agents rather than principals, the Judge couched the hearing in terms of negligence.

The facts were clear enough. Mr. Tarantini di Maggio had booked a flight over the internet to Cairo for himself and his (now sadly ex-) girlfriend. His flight was at 6:35am on 14th September 2002. On 13th September 2002 he went into Lunn Poly’s Woolwich branch and booked airport car parking space in an off-site car park run by BCP, for whom Lunn Poly were agents. As he was booking the day before his flight there was insufficient time for BCP to send him a map. The travel agent photocopied the relevant page of BCP’s leaflet to assist him.

The photo copy was a poor one. The telephone number of the car park was completely unintelligible. The map was, at best, of indifferent quality. However, although he initially disputed this, the written directions were, just, legible. This was proved to the Court by Mr. di Maggio reading large swathes of it aloud (although he subsequently qualifying this by exclaiming “But it’s not enough!”). Mr Di Mauro claimed that as a result of this inadequacy he and his girlfriend (who was navigating) could not find the car park. Having arrived in the Heathrow area at 4:15am they had searched for 1 ½ hours in vain. Only at this point, around 5:45am – 6:00am, did they decide to park their car elsewhere and go to the airport, which was still some distance away. 
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They arrived at the terminal at 6:35 to be told that they were too late. Mr.di Maggio arranged for new tickets to Cairo at a cost of £697.00. He returned to his car and went to find the car park and duly found it. His only guide in this exercise was the photocopy provided to him by Lunn Poly. In evidence it became clear that there were a number of fundamental weaknesses to the claim. Mr. di Maggio had taken the photocopy and without looking at it, or asking the travel agent for further information, he had put it in his pocket. At no point, did the map he had been given resurface to be checked until well after he had left his home and begun his journey across London to Heathrow. The first sight which anyone had of it was when he handed it to his girlfriend as they approached the “Heathrow area” in the early hours of 14th September 2003.

As a result he was unable to avail himself of the options open to him. These would have included consulting another map, or by using the internet to clarify any problems. Instead, he had set off, in the direction of Heathrow, using street signs as his guide, without really planning any aspect of his journey, and certainly not planning his journey to the car park. At no point did he check the map. He could not remember his route as he had simply followed road signs across London until he reached the Heathrow area.

It was held that Mr. di Maggio had not satisfied the burden of proof which fell upon him and, in effect, was responsible for his own misfortune. What happened was not attributable to any act or default of Lunn Poly. The photocopied map was not as useful as it could have been. However, it was rendered useless by its failure to re-emerge from Mr di Maggio’s pocket. Had Mr di Maggio bothered to look at the map in the first place he could have taken steps to address his navigational problems with the map had he needed to. Given that the description of the route was legible he should not have had any problems at all. Mr Di Maggio failed to do anything to help himself. Timewise, he had been cutting it fine in any event. Had he not done so he would have been able to park his car elsewhere and get to the airport on time, before claiming for the cost of the original car park on his return. He did not do so, and as a result he could not recover his loss from Lunn Poly.

Mr di Maggio was not happy with the outcome although he considered it unlikely that he would appeal. I blame the navigating ex-girlfriend.

Pawlin v TUI UK Ltd.

Pontypridd County Court

DJ Dawson

13th May 2003

In late July 2002 Yvonne Pawlin and Rachael Davies went on holiday to Ibiza, a holiday which they had looked forward to all year. Unfortunately, it was not to be the holiday that they had hoped for. 6 days into their holiday they booked themselves on to return flights to Birmingham, holding TUI UK Ltd (or Thomsons as it then was) responsible for both the costs of the flights home and the disappointment and distress which they had suffered.

The two 19 year olds had booked to stay at the Aparthotel Perlas, San Antonio Bay, Ibiza. The brochure had informed them that at Aparthotel Perlas two-bedroom studios such as the one they had booked were situated on the ground floor. Indeed, this is what they received. On arrival they were a little disappointed with the accommodation, in particular the size of the room. They were also concerned about security as their patio, which was below street level, could be accessed easily from the street.

Despite this their holiday continued as they had hoped it would. Until the small hours of their third night at the resort when they returned from a night out in San Antonio to discover that 12 rooms in the 132 room Aparthotel in which they were staying had been burgled with various items stolen. It appeared that access to these rooms had been by a key as there was no evidence of forced entry. Miss Pawlin and Miss Davies were both very upset by this although at no point were they the direct victims of any crime. Their room was not burgled. They requested an immediate transfer to alternative accommodation. It was suggested to them that they should sleep on it as it was the middle of the night.

By morning their resolve had not broken and they remained determined to be moved elsewhere. This request was not acceded to by the Holiday Reps at the Aparthotel. They were assured that steps had been taken to increase security. These steps included the replacement of all the locks of burgled rooms and increased security patrols. This did not satisfy Miss Pawlin and Miss Davies. They, and this was largely the basis for their claim, felt so unnerved and insecure as a result of what had happened that they did not wish to stay in Aparthotel Perlas any longer. If they could not move to alternative accommodation, then they had to fly home. This they did with flights, they said, arranged through the Foreign Office.

In evidence Ms Pawlin had said that she would have felt more secure if the locks had been changed on all the rooms in the hotel, or at least the lock to her room. She felt that, as they were accommodated on the ground floor where security risks were greater her requests should have been acted upon. They were not.

District Judge Dawson, whilst having every sympathy with their plight dismissed their claim. He found that on the night the burglaries were committed the girls may not have been “abstemious” and this may have added to the feeling of panic. Therefore it was sensible diplomacy for the Reps to ask them to sleep on it. The failure to find alternative accommodation the following morning may, in part, have been down to the laziness of the Hotel Reps.  However, having taken steps to address the problems of security it was not unreasonable not to offer alternative accommodation. Without notice that their guests were vulnerable, and needed extra security, if indeed they were vulnerable, the tour operator’s obligations did not extend so far as to require them to provide alternative accommodation whenever something went wrong. The tour operator had no reason to know or believe that the girls’ accommodation was any more vulnerable than any other accommodation in a busy holiday resort. To illustrate his point he drew an analogy with the weather. People will be disappointed by the weather. It is not something which is in Thomson’s control. Whilst they may be sympathetic to it, they cannot be held liable for it. Similar things are true of burglaries of this kind and consequential feelings of insecurity. They were a sad feature of such holidays which, beyond taking reasonable precautions which the Defendants had done, such incidents could not be avoided. 

It wasn’t the supply of the holiday which caused the Claimants’ grief, but rather that the Claimants were unnerved by the burglaries. The Claimant’s had been provided with all that they had contracted for. The claim, on that basis, was dismissed.

COOK v FIRST CHOICE HOLIDAYS AND FLIGHTS LIMITED

22nd October 2003

Recorder Leeming QC

In September 2000 the Claimant stayed in a hotel Fuerteventura, Spain with members of her family, extended family and friends as part of a two-week package holiday. The Defendant was the tour operator. On the last night of the holiday the Claimant slipped on the dance floor at the hotel whilst line dancing and fractured her wrist. The  dance floor was situated in one corner of a large entertainment room in which there was a bar and a large number of tables and chairs. The Claimant brought proceedings against the Defendant by reference to the Package Travel etc. Regulations 1992. Her allegations were that the hotel did not have a reasonable system of inspecting the dance floor to ensure that it was clear of liquid, it did not have any system for clearing up liquid spilt on the floor, and there was no warning that the dance floor was slippery. The Defendant contended that: it was for the Claimant to provide evidence of the local standards which she had failed to do and therefore her claim must fail; alternatively there were a number of signs around the dance floor stating that drinks were not allowed on the dance floor; during the evening disc jockeys or line dancing instructors used their microphones to tell people not to take drinks onto the dance floor; and there were bar staff who would respond to reports that there was liquid on the floor and would check for liquid when collecting glasses from the tables. The judge found that there had not been any notices up and even if there had been there was no evidence that they were enforced. He also found that no announcements were made, that no waiters or others inspected the floor and that there had been staff shortages. As to the issue of local standards, he found that the Defendant had not pleaded the point which had only been raised at trial. Further, the Defendant had completely failed to meet the standards which it pleaded it had maintained in its Defence. There was no deduction for contributory negligence.

WHOSE AGENT IS THE TRAVEL AGENT?

Bruce Holland v First Choice Holidays and Flights Ltd. – Reigate County Court 

DJ Raeside  - 8th October 2003

This case concerned a honeymoon booked at a Travel Choice Travel Agency and, amongst other things, oral representations allegedly made by the travel agent about the nature of the accommodation which they were to be provided with. A special request had been made and, it is alleged, the travel agent promised that the specific type of accommodation requested would be provided.

As a preliminary issue the Court dealt with the issue of whether or not the Travel Agent was acting as agent of the Tour Operator, First Choice, or of the consumer when selling the holiday. The outcome of this part of the dispute would resolve who was responsible for the oral representations which had been made by the travel agent.

It is suggested that “the travel agent is agent for the consumer up until the time that a contract is made between the consumer and the tour operator; and from that time on the agent is the agent of the tour operator”. This suggestion is supported by Kemp v Intasun Holidays (1987) 2 FTLR 234 a case which was factually similar to the one with which the court had to deal. It will be recalled that a special request was made (regarding the Claimant’s husband’s asthma) and the travel agent. Kerr LJ held that “One can put the matter in many different ways but there is none whereby this casual conversation can possibly have any contractual consequences for these defendants [the tour operator]. At the time of that conversation, Thomas Cook were not the agents of the Defendants.” The argument for the Defendant was that when a consumer enters a travel agency the travel agent is the agent of the consumer and seeks to find them a holiday. It is only when, having found a suitable holiday, and having contacted the Tour Operator to seek confirmation of price and availability and so forth,  that the Travel Agent receives her first instruction from the Tour Operator. Those instructions are, in effect, to offer the holiday to the consumer. The consumer then accepts this offer, usually by way of payment of a deposit. It is at the point at which instruction is received that, under the rule of thumb, the travel agent switches from being the agent of the consumer and becomes the agent of the Tour Operator. This is an argument which is based on legal principle, offers a practical and logical solution to the problem and is in accordance with the likely reality of the situation. The Court rejected it in its entirety.  The Defendant’s witness, the travel agent who had dealt with Mr Holland, gave evidence on this point which as a matter of fact, made the Defendant’s contentions rather difficult to sustain. As a Travel Choice Travel Agent she wore the First Choice livery on her uniform. She told the Court under cross-examination that “Travel Choice act as an agent of First Choice” although whether she intended to suggest that they were their agents in the legal sense, and not merely a travel agent who sell First Choice Holidays was unclear. She also revealed that Travel Choice had a “quota” of first choice holidays to sell. Travel Choice are part of the First Choice Group of Companies and are described in their brochures as being a member of the distribution section of the group. The honeymoon which Mr Holland booked for his wife, a travel agent at Travel Choice, was a First Choice Holiday. This evidence was the basis for the finding that the travel agent were, from the point at which the intention to go on a holiday was communicated by the customer, to the travel agent, the agent of the Tour Operator. The substantive issues have not yet been considered by the Court.

The implications of this decision for Tour Operators who operate through ‘associated’ Travel Agents is that representations made by their Travel Agents, as long as they are acting within the scope of their agency, are representations which, if they prove to have been made negligently, could be the basis of an action against the Tour Operator. It places a premium on the accuracy of the Travel Agent’s sales pitch which, if exaggerated could well be the source of expensive litigation for the Tour Operator who failed to provide what he hadn’t been aware he had promised.

JOANNE KATHLEEN RAYFIELD & ANOTHER v TRANSUN TRAVEL LIMITED

(HHJ Cryan – Medway County Court – 27 October 2003) – Appeal.

The Claimants in this appeal were a mother and son who embarked on a Lapland Magic/Santa’s Village day trip. The Defendant was the tour operator. There were 4 members of the party in total. The day trip was aimed at families with very young children and was not cheap; it cost £1,052. The day trip was described in the Defendant’s brochure and, among other descriptions, was referred to as “Perfect for very Young Children.” An accident happened during the course of a husky dog sleigh ride. The Claimants were in the sleigh at the time. The sleigh ride took place along a course which was surrounded by trees and had downward sloping sections. The ride took around 3 minutes to complete. At the time of the accident the First Claimant was sitting in a basket on the sleigh with her son, the Second Claimant, in front of her and with her arms around him. There was no other means of securing the riders to the sleigh. During the sleigh ride, the sleigh approached a downward slope leading to a left hand curve. The sleigh continued in a straight line towards a tree (rather than around the bend). The Claimants were thrown into the air and out of the sleigh and the First Claimant lost hold of her son. The First Claimant was thrown into a tree. When the First Claimant got up she could not see her son and had to shout his name before finding him lying on the snowy ground among the trees. The accident happened during the Claimants’ third ride on the sleigh (the first two rides passed without incident).

The Claimants sued the Defendant tour operator in contract (alleging a failure to exercise reasonable care and skill in the performance of the husky dog sleigh ride). The Defendant had no live witnesses at trial, but did serve some written witness statements.  One of the statements was from the Musher who was driving the sleigh at the time of the accident. He provided no explanation for the accident, but did state that it did not happen as a result of any error on his part. The claim was of low value (towards the bottom of the fast track limits) and the Claimants did not rely on expert evidence. It was the First Claimant’s evidence that the sleigh was driven faster on the third occasion than it had been previously and that the Musher shouted more at the dogs; there was no evidence that there was any other way to control the huskies than by shouting at them. In addition to the claim that the ride was unsuitable for young children and that it had been provided negligently the Claimants also relied on res ipsa loquitur (emphasizing the absence of any explanation for the accident from the Defendant’s witness). 

A Deputy District Judge heard the fast track trial. He delivered an ex tempore judgment. On appeal the judgment was described as lacking “many express findings of fact. A number of those which he [the DDJ] did make can only be gleaned inferentially. Consequently, it is not always easy to discern them.” The claim was dismissed (largely on the basis that there was nothing (or nothing more) that the Musher could have done to control the dogs). The Deputy District Judge gave the Claimants permission to appeal. The appeal was heard by HHJ Cryan. The appeal was dismissed, but the Appeal Judge made the following comments about the res ipsa loquitur submissions:

“I accept the appellants’ proposition that the present case concerns contractual negligence and the question of whether the respondent used reasonable care and skill, through [the Musher], in driving the sleigh. I am satisfied that the evidential doctrine is equally applicable to the present case as it would be to a case of non-contractual negligence [the Respondent tour operator had argued the contrary]. … the sleigh was under [the Musher’s] management. Ought the Deputy District Judge have been satisfied that the sleigh tipping and ejecting [the Claimants] could not have done so without negligence. Buses do not generally travel on pavements without negligence. Trains do not normally collide without it. But should he have said that, on the face of it, sleighs do not dangerously eject mothers and children without it? It should have been, after all, on the respondent’s own assessment of the nature of the event, ‘perfect for very young children’. In the event the ride, which was under the respondent’s management, was unsafe and … in my judgment the Deputy District Judge ought to have approached the case on the basis that, on its face, the evidence had established that adults and children are not normally thrown dangerously from moving sleighs without negligence on the part of the person controlling them. Of course, the matter does not end there. The Deputy District Judge would then have to ask himself whether there was no other evidence as to how the accident took place. I do not consider that the evidence of Mrs Rayfield can be said to have explained that, but although there was no evidence of the mechanism of the accident from [the Musher], he gave an explanation which might be characterised from other cases as the, ‘there must have been a patch of black ice, suddenly and unexpectedly appearing’ type explanation. In [the Musher’s] words, ‘the accident did not happen through any error on my part. The ride is in a natural environment and there is a very small chance in undertaking any activity such as this that accidents may happen.’ Was that potentially enough to tip the balance back and to say that the case should be decided on the evidence and in the respondent’s favour. It seems to me that, although the Deputy District Judge may not appear to have directed himself fully on the law, he was entitled to find, as he effectively did, that here was a musher with a good safety record, saying that he had driven safely and reasonably, having applied his mind to the correct number of dogs to use, but that in the forest, with dog sleighs, there is an unavoidable chance that something will happen which is not explicable.” 

Are the Claimants entitled to feel hard done by that their claim was dismissed on the basis of a bald assertion in writing from the musher that “the accident did not happen through any error on my part”?

LEISURE ACCIDENTS
JAMIE RHIND v (1) ASTBURY WATER PARK LTD (2) MAXOUT LTD (2003)
[2003] EWHC 1029 (QB)

QBD Manchester District Registry (Morland J)

16/5/2003
A swimmer who ignored signs forbidding swimming and dived into shallow water had no claims for personal injury against the companies occupying the lake, despite the fact that he was a visitor rather than a trespasser.
Claim for damages for spinal injuries caused when the claimant ('R') dived into Astbury Mere ('the Mere') to retrieve a football and struck his head on a plastic object on the bed of the lake. The Mere, a former gravel pit, was situated on the edge of a country park with open public access on one side near a suburban residential area and was used by a sailing school and a diving school. Swimming was forbidden by a notice but local people paddled in the water adjacent to the beach. The Mere was owned by a development company ('Gladman') who granted a ten-year licence to the first defendants ('AWP'). AWP granted a sub-licence to the diving school ('ADC') and to the second defendant, the sailing school ('Maxout'). R sued AWP and Maxout (who were responsible for on-water safety under the licence) for breach of common duty of care.

HELD: (1) The evidence showed that the public at large were invited and habitually did roam all over the country park and the land abutting the Mere itself. A finding that the claimant was a trespasser when he stepped into the water in order to retrieve the football would be unrealistic even though he knew that swimming was prohibited. It was a prohibition frequently breached. (2) In various capacities and for various purposes, a number of persons exercised degrees of occupation and control over the Mere and its immediately adjoining land, Gladman, AWP, Maxout and ADC. (3) Where two or more persons were in occupation of the same premises at the same time and under a duty of care to visitors, whether a particular occupier was in breach of the common duty of care to a particular visitor would depend on the circumstances. These would include the extent and purpose of a particular occupier's occupation and the nature of his activity on the premises and his relationship with the visitor. (4) R had no direct relationship with the defendants or with their activities on the Mere. R was a visitor to the Mere, which included the immediately adjoining land and the shore land, and the Mere itself. (5) Despite the notices, R was not converted into a trespasser on entering the water. He was not a person "other than" a visitor, bringing into operation s.1, Occupiers' Liability Act 1984. (6) The defendants, as licensee or sub-licensee, had limited rights over the Mere and carried out specific activities on it. They were not general occupiers. Their activities had no relationship whatsoever either to the claimant or his entry into the water. (7) The risk of injury through diving because of the dangers of diving into shallow water and striking one's head on the bottom or on an obstruction on the bottom was so obvious that the defendants owed no duty to post specific warning of that risk or to exclude members of the public from the water's edge whether by fencing, landscaping or notices, even assuming that they had the right so to do. (8) The defendants were not reasonably required to scour the Mere's bottom for obstructions or to have patrols attempting to stop people entering the water. (9) R knew that swimming was prohibited in the Mere, and that therefore so was diving. The true effective cause of R's tragic accident was his foolhardy action in doing a running dive into shallow water. There was no breach of any duty owed by these defendants to this claimant.

INTERNAQTIONAL CONVENTIONS
WARSAW CONVENTION


Deep Vein Thrombosis and Air Travel Group Litigation 

3 July 2003 CA

Lord Phillips MR; Judge; Kay LJJ.

Appeal by the claimants from the decision of Nelson J dated 20 December 2002. The only issue on the appeal was whether, on the basis of the agreed specimen matrix, the claimants had a claim under Art.17 Warsaw Convention and, in particular, whether the specimen matrix disclosed an "accident" for the purposes of Art.17. The claimants argued, inter alia, that the defendant carriers knew that the usual features of travel by aircraft created the risk of DVT, and in that regard they could have reduced the risk and/or advised passengers of the risk. Failing to do so, the claimants argued, was unusual conduct and accordingly amounted to an "accident" under Art.17.

HELD: (1) The concept of an "accident" on an aircraft which caused death or wounding of a passenger, or any other bodily injury, was a simple one. It involved an untoward event which impacted on the body causing death, wounding or injury to a passenger. An accident was "an unexpected unusual event external to the passenger" (see Air France v Saks (1985) 470 US 392). The definition of an accident could be broken into two elements: (a) there must be an event; and (b) the event must be unusual unexpected or untoward. (2) It could not be said, as the claimants sought to argue, that the failure by the defendants to advise of the risks of DVT was an event. To the contrary, inaction was a non-event, the antithesis of an accident. (3) Further, the overall specimen matrix did not reveal anything that was capable of being an event that caused an accident. It was agreed, for the purposes of that matrix, that the flight in each case was, inter alia, operated in accordance with the defendant's usual procedures and practices. (4) The acts of the flight crew in the ordinary course of a flight operated under normal procedures and conditions were not capable of being an event and the failure to advise was not capable of being an unexpected or unusual event. (5) The flight itself, albeit said to have been the cause of DVT, was not capable of being an accident under Art.17, and accordingly the judge was correct to dismiss the claims.

Comment.

Much has been written about DVT already – and carriers’ liability for it in the course of international carriage by air. It is, however, worth setting out what question the courts have been required to answer in the contest of this Group Litigation.

“whether the onset of deep vein thrombosis (“DVT”) sustained during the course of, or arising out of, international carriage by air, whether as a result of an act and/or omission of the carrier or otherwise, is capable, in principle, of being “an accident” causing bodily injury within the meaning of Article 17 of the Warsaw Convention.”

It is very difficult to see how the answer to this question could be other than “no”. The onset of DVT is the injury, not the “accident”. This does not mean that the inset of DVT caused by something else might not be an accident within the meaning of the Convention. It may not have been wise to try and litigate this in the context of a Group action on presumed facts. Inevitably the “headline” many will derive from this case is that “you cannot claim against a carrier for DVT”. Such a conclusion may not be justified on the facts of every such incident.
[Compare with the Australian litigation – application to Strike Out by defendants failed on same day as nelson J. delivered judgment at first instance in the above case].
AKEHURST v THOMSON HOLIDAYS LIMITED & BRITANNIA AIRWAYS LIMITED

Cardiff County Court

6 May 2003

HHJ Graham Jones

The Claimants’ package holiday flight crash-landed at Gerona Airport. The Claimants suffered physical and psychological injuries. Britannia admitted that they were liable in respect of the physical injuries pursuant to article 17 of the Warsaw Convention (but not, of course, any psychological elements). The tour operator argued that it too was entitled to rely on the limiting provisions of the Warsaw Convention (both in respect of the amounts of compensation payable and the bar to claims for psychological injury) because their Fair Trading Charter purported to incorporate Britannia’s conditions of carriage which referred to the Warsaw Convention.

Preliminary issues were tried.

1. Were Britannia’s conditions of carriage incorporated into the holiday contracts via the Thomson Fair Trading Charter? (Answer: “No”).

2. Were the holiday contracts subject to article 17 of the Warsaw Convention? (Answer: “No”).

3. Were the Claimants’ regulation 15 rights restricted by the Warsaw Convention? (Not answered).

4. Even if Britannia conducted the flight with reasonable skill and care did the facts of the accident show that the flight had not been provided as part of the package holiday to the “reasonable standard” promised in the Thomson Fair Trading Charter? (Answer: “No”).

In this action Thomson conceded that it was not the “carrier” for the purposes of the Warsaw Convention (compare with MyTravel in Norfolk above). Accordingly, it was conceded that the Warsaw Convention did not apply directly or automatically to the package holiday contracts, but would only do so if expressly incorporated into such contracts by the tour operator.
The Judge decided as follows on the basis of the above concessions:

1. The holiday contracts included express provisions on the part of the tour operator to the effect that holiday components would be supplied to a reasonable standard and accepting liability for injuries caused a failure to provide the holiday services properly or caused by the fault of a service provider.

2. The holiday contract also included the following in respect of “The Conditions of Your Ticket”: Conditions of Carriage will apply to your journey. You can ask your travel agent booking your holiday to get you a copy of any conditions that apply to your journey … 

3. The attempt by Thomson to incorporate the carrier’s ticket conditions was an attempt to qualify the otherwise clear fault-based acceptance of liability in the body of the Fair Trading Charter.

4. An objective observer would not realise that despite the liability provisions in the Fair Trading Charter, Thomson excluded liability for psychological injury. Such an observer would not necessarily expect the liabilities of the tour operator and the airline to be the same and an outsider would have trouble understanding what the references to “The Conditions of Your Ticket” meant – other than referring to liabilities as between the customer and the carrier.
5. The provisions attempting to incorporate Britannia’s ticket conditions and thus the Warsaw Convention were at best ambiguous and had to be construed against Thomson. Any ambiguity being resolved in favour of the Claimant led to the only sensibly available conclusion that the ticket conditions applied only to the relationship between consumer and carrier and did not water-down Thomson’s otherwise clearly expressed and accepted liability for injury sustained in the delivery of any of the package holiday services.

6. Furthermore, the attempt at excluding Thomson’s liability for psychological injury had not been brought properly to the attention of the Claimants, and what’s more this failure offended against regulation 9(1)(b) and (2) of the Package Travel Regulations which demands that written copies of the terms and conditions applicable to the holiday contract are supplied to the consumer. In seeking to rely on exclusionary provisions in the Warsaw Convention not properly communicated to the consumer under regulation 9 Thomson was attempting to take advantage of its own wrong and should not be permitted in law to do so.

The judge’s conclusion was that the contentions against Thomson in respect of the incorporation of the Warsaw Convention into the package holiday contracts were so overwhelming that it was unnecessary to consider the impact of the Unfair Terms in Consumer Contracts Regulations 1994.

As a result the judge concluded that the Warsaw Convention had not been incorporated into the package holiday contract by reference to the Britannia ticket conditions or otherwise. Accordingly, the tour operator was bound by its own contract terms to the effect that in injury cases (including psychological injury) it accepted liability for the proper delivery of services and delivery to a reasonable standard.

That left one issue outstanding. Did the fact that the tour operator contractually agreed to provide services to a “reasonable standard” mean that Thomson were bound to a strict liability to compensate passengers even though the crash landing occurred despite the exercise of reasonable skill and care on the part of the carrier? In other words, reasonable care being exercised by the flight crew, where the plane nonetheless crashes, is the result that the transport part of the package holiday is not ipso facto to a “reasonable standard”. The judge was alert to the curiosity of saying that a crash-landing can still form part of a package transport service delivered to a “reasonable standard” but concluded (on the basis of Hone v Going Places Leisure Travel [CA 13 June 2001] that the tour operator’s contractual obligation was only that package components would be delivered (by whoever) with reasonable skill and care and that the promise to provide services to a reasonable standard meant no more than that.

Thus, the tour operator was potentially liable for psychological injury where the carrier was not, but such liability depended on proof that reasonable skill and care had not been exercised on the part of the transport provider.

ATHENS CONVENTION

NORFOLK v MYTRAVEL GROUP PLC

21 August 2003

Plymouth County Court

HHJ Overend

The Claimant took a package holiday aboard the Cruise vessel “Carousel”. Alas, whilst aboard the vessel, the Claimant slipped on water in the lift. The accident was on 30 September 1999. A Claim Form was issued on 25 September 2002 – just within the 3 year limitation period conventional in English personal injury actions but outside the 2 year limitation period sanctioned by the Athens Convention. 

The matter came before the court on the trial of a number of preliminary issues:

1. Whether the Claimant’s claim arose out of a contract of carriage within the meaning of article 1 of the Convention.

2. If so, whether the contract was for international carriage.

3. Whether the Claimant’s action was time-barred by virtue of the Convention.

The time-bar (2 years) is set out in article 16. Article 14 provides that “no action for damages for … personal injury to a passenger …shall be brought against the carrier otherwise than in accordance with Convention”. Thus, if the Convention applied the Claimant’s action was statute barred.

It was held by the court that the claim did indeed arise out of a contract of carriage and that such carriage was international carriage. Furthermore, based on the logic expounded by Lord Hope in the Warsaw Convention case of Sidhu v British Airways [1997] 2 WLR 26, the Athens Convention was intended to provide a uniform code applicable to international carriage by sea. It was not either expressly or implicitly compromised by the Package Travel [Etc.] Regulations. Where the package holiday includes international carriage by sea the Athens Convention prevails over the Package Travel Regulations at least in respect of those parts of the holiday concerned with the sea carriage. To be otherwise, the Convention (or the enacting Merchant Shipping Act 1995) should have been amended to state that the Convention limitation period only applied where expressly incorporated into the package holiday contract. Thus, the Athens Convention applies irrespective of express reference in the package holiday contract.

Regulation 15(3) of the Package Travel Regulations 1992 which states that the holiday contract “…may provide for compensation to be limited in accordance with the international conventions which govern such services” refers to the damage limitation provisions such as articles 7 and 8 of the convention not to the limitation period in article 16 of the Athens Convention, so was of no assistance to the Claimant’s argument. Further, the fact that the Package Travel Regulations are derived from a European Directive biding on all Member States was nothing to the point. Both Regulations and Convention are attempts at harmonisation in their own way but the Convention prevails without the need for express incorporation.

The claim was dismissed.

